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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
SHELBY L BREWER, 
Petitioner, PETITION FOR WRIT 
OF CERTIORARI 
vs. 
Case No. 880097-CA 
BOARD OF REVIEW OF THE INDUSTRIAL 
COMMISSION OF UTAH, DEPARTMENT OF Case No. 880296 S.Ct. 
EMPLOYMENT SECURITY, 
Respondents. 
RESPONDENTS* BRIEF 
THE QUESTIONS PRESENTED FOR REVIEW 
The o n l y i s s u e b e f o r e t h e Cour t i s t h e t i m e l i n e s s of t h e 
appea l t o t h e A d m i n i s t r a t i v e Law Judge and w h e t h e r t h e d e l a y i n 
f i l i n g was f o r good cause such as t o a l l o w a d e t e r m i n a t i o n on 
t h e m e r i t s , p u r s u a n t t o t h e Ru les of t h e D e p a r t m e n t of Employ-
ment S e c u r i t y , Ru le H, i n t e r p r e t i n g § 3 5 - 4 - 6 ( c ) of t h e Utah 
Employment S e c u r i t y Act [Now R 4 7 5 - 6 c - 8 ] . 
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STATUTES AND RULES APPLICABLE TO THE CASE 
§ 3 5 - 4 - 6 ( c ) , Utah Code Anno ta ted 1953, as amended 
Unemployment I n s u r a n c e Rules of t h e Depar tment 
of Employment S e c u r i t y , Rule H, p e r t a i n i n g 
t o § 3 5 - 4 - 6 ( c ) of t h e Utah Employment Secu-
r i t y Act [Now R475-6C-8 ] 
§35-4-6 (c) and the Rule applicable thereto are set forth verba-
t im i n Appendi x A. 
§78-2-2(3) ( a ) , Utah Code Annotated 1953, as 
amended 
§ 7 8 - 2 - 2 ( 5 ) , Utah Code Annotated 1953, as amended 
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STATEMENT OF FACTS 
Claimant-Petitioner, Shelby L. Brewer, hereinafter referred 
to as "claimant", was notified by a notice mailed on May 6, 
1986, that he was denied TRA benefits beginning February 2, 
1986, and ending March 29, 1986, and also that he had been paid 
TRA benefits in the amount of $186 to which he was not entitled 
for the week ending February 8, 1986 (see Appendix B ) . By 
decisions dated/mailed July 31, 1986 the claimant was notified 
that his eligibility for continued weekly TRA benefits was 
denied beginning March 30, 1986. Claimant was further notified 
that he had been paid TRA benefits in the amount of $1,302 to 
which he was not entitled for the period beginning March 30, 
1986 and ending May 24, 1986 (see Appendix C ) . In each of said 
decisions, the claimant was notified of his right to appeal 
within ten days from the mailing date of the decisions if he 
believed these decisions to be incorrect. 
The claimant failed to appeal any of said decisions until 
some 14 months later when he submitted his appeal dated Septem-
ber 17, 1987, which was received in the Appeals Section on 
September 18, 1987 (see Appendix D ) . The case was then set for 
hearing before an Administrative Law Judge (also "ALJ" here-
after) on October 20, 1987 and notice of the hearing mailed to 
the claimant in the usual course of proceedings. On Novem-
ber 13, 1987 the Administrative Law Judge issued his decision 
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wherein he concluded that the appeal was not a timely one with-
in the requirements of §35-4-6(c) of the Utah Employment Secu-
i ty Act or Department Rules interpreting said section (see 
Appendix E ) . The ALJ further concluded that he therefore lack-
ed jurisdiction for further consideration of the matter on the 
merits and that the appealed Department decisions continued in 
effect. 
The decision of the ALJ was then appealed to the Board of 
Review and on February 5, 1988, the Board of Review issued its 
decision wherein it affirmed the decision of the Administrative 
Law Judge that the appeal to the ALJ was not timely and the ALJ 
therefore lacked jurisdiction to consider the claimant's appeal 
on the merits and the prior Department determinations therefore 
remained in effect (see Appendix F ) . 
The decision of the Board of Review was then appealed to 
the Utah Court of Appeals, In connection with the appeal, the 
claimant filed with the Court of Appeals a Motion for Summary 
Disposition. On May 5, 1988, the Court of Appeals issued an 
Order Denying Summary Reversal (see Appendix G ) . On June 13, 
1988, the Court of Appeals issued and filed a Memorandum Deci-
sion of Summary Affirmance, whereby the Court of Appeals sum-
marily affirmed the decision of the Board of Review to the 
effect that claimant's appeal was filed 14 months late and that 
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there was not good cause to justify the delayed filing. The 
appeal was therefore denied for lack of jurisdiction (see 
Appendix H ) . 
On June 22, 1988 the claimant filed a Petition for Rehear-
ing with the Court of Appeals. On July 14, 1988 the Court of 
Appeals issued an Order Denying Rehearing (see Appendix I ) . 
ARGUMENT 
The only issue before the Court of Appeals was the time-
liness of the appeal to the Administrative Law Judge and whether 
the delay in filing was for good cause such as to allow a deter-
mination on the merits pursuant to the Rules of the Department 
of Employment Security, Rule H, interpreting §35-4-6(c) of the 
Utah Employment Security Act [Now R 4 7 5 - 6 c - 8 ) . Said Rule H is 
quoted in the decision of the ALJ attached hereto (see Appendix 
E ) . As found by the ALJ the appeal was filed some 14 months 
after the date the decision was mailed. The claimant contended 
to the ALJ and continued to assert that he did not feel com-
pelled to respond to decisions and notices from the Department 
as it was his impression that such acknowledgment might infer 
an admission of guilt. He decided to appeal finally after 
receipt of notices from the Department Collection Unit. The 
claimant further contends that the actions of the Department 
had infringed on his constitutional rights. 
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It is submitted that the decision of the Administrative 
Law Judge as affirmed by the Board of Review and Utah Court of 
Appeals, that the 14 month late appeal was not delayed for good 
cause in this case was not error such as to be the basis for the 
Supreme Court in its discretion to grant a Writ of Certiorari 
for a review of the above-mentioned decision of the Court of 
Appeals, pursuant to Utah Code Annotated 1953, as amended, §§78-
2-2(3)(a) and 7 8 - 2 - 2 ( 5 ) . 
The Utah Supreme Court and the Utah Court of Appeals in 
interpreting §6(c) of the Utah Employment Security Act and 
Unemployment Insurance Rules pertaining to such section have 
held that in the absence of a timely filing of an appeal to the 
ALJ and absent a showing of good cause for the delayed filing, 
the ALJ had no jurisdiction to hear the case or rule on the 
merits. Jones v. Department of Employment Security, 6 41 P. 2d 
156 (Utah 1 9 8 2 ) ; Wood v. Department of Employment Security, 680 
P.2d 38 (Utah 1 9 8 4 ) ; Ki rkwood v. Department of Employment Secu-
rity, 709 P.2d 1158 (Utah 1 9 8 5 ) ; and Arevalo v. Department of 
Employment Security, 745 P.2d 847 (Utah Ct. App. 1 9 8 7 ) . 
CONCLUSION 
I t i s r e s p e c t f u l l y submit ted t h a t c l a i m a n t ' s P e t i t i o n f o r 
a Wr i t of C e r t i o r a r i should be den ied . 
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Respectfully submitted this day of August, 1988. 
DAVID L. WILKINSON 
Attorney General 
WINSTON M. FAUX 
Speci al Assi stant 
Attorney General 
By_ 
Winston M. Faux 
Attorney for Respondents 
CERTIFICATE OF MAILING 
I DO HEREBY CERTIFY that I mailed four copies of the fore-
going Respondents 1 Brief, postage prepaid, to the following: 
Shelby L. Brewer, Claimant-Petitioner, Pro se, 5051 So. 1130 W., 
Taylorsville, Utah 84123. 
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APPENDIX A 
§ 3 5 - 4 - 6 ( c ) , Utah Code Annotated 1953, as amended, provides 
as follows: 
(c) The claimant or any other party entit-
led to notice of a determination as herein 
provided may file an appeal from such de-
termination with an appeal referee within 
ten days after the date of mailing of the 
notice to his last known address or, if 
such notice is not mailed, within ten days 
after the date of delivery of such notice. 
Paragraph H of the Rules of the Department of Employment 
Security pertaining to §35-4-6(c) of the Utah Employment Secu-
rity Act [Now R 4 7 5 - 6 c - 8 ] , provides as follows: 
H. A late appeal may be considered on its 
merits if it is determined that the appeal 
was delayed for good cause. Good cause is 
limited to circumstances where it is shown 
that: 
1. The appeal was filed within ten days of 
actual receipt of the decision if such 
receipt was beyond the original appeal per-
iod; 
2. The delay in filing the appeal was due 
to circumstances beyond the control of the 
appellant; or 
3. The appellant delayed filing the appeal 
for circumstances which were compelling and 
reasonable. 
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attending and are making satisfactory progress in training. 
RIGHT TO AN INTERVIEW—I f this decision was based upon written 
information only, you have the right to an in-person interview. 
For an interview, you must report in person to the nearest Job 
Service office within ten (10) days of the date this decision 
wan ma iled. 
RIGHT TO APPEAL—If you believe this decision is incorrect as 
to facts or conclusions, you have ten (10) days from the date 
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City, Utah 04147. Please include your Social Security number. 
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THE INDUSTRIAL COMMISSION OF U —
 ADDrN,nTv «- , n 
Department of Employment Security APPENDIX E (Page 1) 
APPEALS SECTION 
DECISION OF ADMINISTRATIVE LAW JUDGE 
Shelby L. Brewer 
5051 South 1130 West 
Salt Lake City, Utah 84123 
S.S.A. No. 528 30 2979 
Case No. 87-A-05168 
On September 17, 1987, the claimant f i led an appeal from decisions issued and 
mailed by the Department on May 6, 1986 and July 3 1 , 1986. The decisions advised 
that benefits were denied beginning March 30, 1986 pursuant to the provisions of 
Sections 635.55(a) and 635.15(c) of the Federal TRA Program Regulations, on the 
grounds the claimant received TRA Benefits to which he was not ent i t led . 
FINDINGS OF FACT: 
The Department's decision was mailed to the party's ful l and correct address of 
record. Consistent with the time l imitation prescribed by Section 35-4-6(c) , 
quoted on the attached sheet, the decision contained instructions for f i l i n g an 
appeal. 
The appeal was f i led 14 months after the date the decision was mailed. Therefore, 
the appeal was f i led beyond the time limitation imposed by the statute. 
The claimant did not agree with the wording in documents mailed to him by the 
Department. He did not feel compelled to respond to decisions and notices from 
the Department as i t was his impression that such acknowledgement might infer an 
admission of gu i l t . He decided to avail himself of the appeal process after the 
Department continued to send Notices of Collection. I t has been the claimant's 
impression that the actions of the Department has infringed on his constitutional 
r ights. 
REASONING AND CONCLUSIONS OF LAW: 
The Utah Department of Employment Security Unemployment Insurance Rules for 
Section 35-4-6(c) state: 
H. A late appeal may be considered on i ts merits i f i t is deter-
mined that the appeal was delayed for good cause. Good cause 
is limited to circumstances where i t is shown that: 
1 . The appeal was f i led within ten days of actual receipt of 
the decision i f such receipt was beyond the original appeal 
period; 
2. The delay in f i l ing the appeal was due to circumstances 
beyond the control of the appellant; or 
528 30 297 -2- Shelby L. Brewer 
87-A-05168 
APPENDIX E (Page 2) 
3. The appellant delayed filing the appeal for circumstances 
which were compelling and reasonable. 
The claimant has not shown he was prevented from making the appeal during the 
period in question. Therefore, it is held the appellant has not shown good cause 
for failing to file the appeal on time. There is no evidence of a mistake as to 
the facts which would justify exercising continuing jurisdiction. Section 35-4-6 
(c) is a statute of limitations governing the jurisdiction of the Appeals Tribunal. 
The effect and purpose of the section is to limit the Tribunal to consideration of 
those matters which are brought before it by timely appeals of interested parties. 
DECISION: 
I t is concluded that the appeal was not a timely one within the requirements of 
Section 35-4-6(c) of the Utah Employment Security Act or Rule 6 I I I . The Admin-
i s t r a t e Law Judge, therefore, lacks ju r isd ic t ion for - fur ther consideration of 
the matter and the decision appealed is s t i l l in effect. 
Norman Barnes 
Administrative Law Judge 
DEPARTMENT OF EMPLOYMENT SECURITY 
This decision w i l l become final unless, within ten days from November 13, 1987, 
further written appeal is made to the Board of Review (P. 0. Box 11600, Salt Lake 
City, Utah 84147) setting forth the grounds upon which the appeal is made. 
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BOARD OF REVIEW 
The Industrial Commission of Utah 
Unemployment Compensation Appeals 
LLN/NB/WMF/cd 
SHELBY L. BREWER 
S.S.A. No. 528 30 2979 
DEPARTMENT OF EMPLOYMENT SECURITY 
Case No. 87-A-5168 TRA 
DECISION 
Case No. 87-BR-566 TRA 
The claimant, Shelby L. Brewer, appeals' the decision of the 
Administrative Law Judge which held that the claimant had failed to appeal 
an earlier Department decision within the time-permitted by §35-4-6(c) of 
the Utah Employment Security Act. The ALJ therefore concluded that he 
lacked jurisdiction to consider the claimant's appeal further and noted that 
the Department's determinations that the claimant was ineligible to receive 
TRA benefits the period February 2 to March 29, 1986 and for the period 
March 30 through Hay 24, 1986, pursuant to the provisions of §§635.55(a) 
and 635.15(c) of the Federal TRA Program Regulations was still in effect. 
The ALJ also affirmed the Department's determinations requiring that the 
claimant repay $186 and $1,302 for the above-noted disqualification periods 
respectively to the Federal TRA Program Fund pursuant to Federal TRA Guide-
lines (Federal Register December 22, 1986). 
After careful consideration of the record in this matter, the 
Board of Review finds the decision of the Administrative Law Judge to be a 
correct application of the provisions of the Utah Employment Security Act, 
supported by competent evidence, and therefore affirms the decision. In 
so holding, the Board of Review adopts the findings of fact and conclusions 
of law of the Administrative Law Judge. 
This decision will become final ten days after the date of mail-
ing hereof, and any further appeal must be made directly with the Court of 
Appeals, Midtown Plaza, 230 South 500 East, Suite 400, Salt Lake City, 
Utah, within ten days after this decision becomes final. To file an appeal 
with the Court of Appeals, you must submit to the Clerk of the Court a 
Petition for Writ of Review setting forth the reasons for appeal, pursuant 
to §35-4-10(1) of the Utah Employment Security Act, followed by a Docketing 
Statement and a Legal Brief. 
_ _ ^ ^ B O A R D OFJIEVJ, 
Dated this 3rd day of February, 1988. 
Date Mailed: February 5, 1988. ^/ ~jf ~y 
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SHELBY L. BREWER 
S.S.A. No. 528 30 2979 
DEPARTMENT OF EMPLOYMENT SECURITY 
Case No. 87-A-5168 TRA 
DECISION 
Case No. 87-BR-566 TRA 
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I hereby certify that I caused a true and correct copy of the 
foregoing DECISION to be served upon each of the following on this 3^~* 
day of February, 1988 by mailing the same, postage prepaid, United States 
mail to: 
Mr. Shelby L. Brewer 
5051 South 1130 West 
Salt Lake City, UT 84123 
&0yisytAJL, 4Lu**i-*-<*' 
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MAY 0 ^  1988 
Shelby L. Brewer, 
Plaintiff, 
v. 
IN THE UTAH COURT OF APPEALS /<£ 
ooOoo 
ORDER DENYING 
SUMMARY REVERSAL 
Department of Employment 
Security, 
Defendant, 
Case No. 880097-CA 
Plaintiff's motion for summary reversal is hereby denied. 
DATED this *7 day of May, 1988 
FOR THE COURT: 
C ^ ^ ^ ^ ^ t ^ Q ^ ^ 
Norman H. ig&kson. Judge 
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CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy of the 
foregoing ORDER DENYING SUMMARY REVERSAL by depositing the same in 
the United States mail postage prepaid to the following: 
Shelby L. Brewer 
5051 South 1130 West 
Taylorsville, UT 84123 
K. Allen Zabel 
Attorney at Law 
Dept. of Employment Security 
P. 0. Box 11600 
Salt Lake City, Utah 84147 
DATED this 6th day of May, 1988. 
By v--..-- '//• •-,*£ A//// 
'"Case Manager 
ni ri-nuiA n ^rciye l) 
IN THE UTAH COURT OF APPEALS 
ooOoo 
F I L E D 
Ti;n<ilhyM.Sbaa w ^ ^ ilhy! 
Ctojjot the Court 
toeAepeefr 
Shelby L. Brewer, 
Plaintiff/ 
Department of Employment 
Security, 
Defendant. 
MEMORANDUM DECISION/ 
OF SUMMARY AFFIRMANCE^ vu'* I5 1988 
(Not For Publication^ Lee At 
yx Morion 
Case No. 880097-CA V/x 
/-
•V 
Before Judges Jackson, Orme and Greenwood (On Law and Motion). 
PER CURIAM: 
Plaintiff Shelby L. Brewer was denied unemployment benefits 
by the Department of Employment Security on May 6, 1986, and 
again on July 31, 1986. He was then informed of overpayments 
to him of federal trade readjustment benefits of approximately 
$1,500.00. 
No administrative appeal was filed by plaintiff from these 
decisions until September 17, 1987 — fourteen months later. 
Utah Code Ann. § 35-4-6(c) requires that an appeal for review 
of a department decision be filed within 10 days of that 
decision. The administrative law judge and the Board of Review 
found that plaintiff's appeal, filed fourteen months later, was 
untimely and that there was no "good cause" to justify the 
delayed filing. The appeal was denied for lack of further 
jurisdiction. We summarily affirm the Board of Review. R. 
Utah Ct. App. 10(e). 
Plaintiff's docketing statement argues that he is being 
unjustly punished for not complying with statutory procedures, 
even though federal regulation requires that he pay back the 
over payments paid by the department. However, that is not the 
issue before us. The only proper issue in the instant petition 
is the timeliness of the appeal taken from the decisions of the 
department. Failure to seek timely review of a decision of the 
Department of Employment Security is a jurisdictional defect 
under § 35-4-6(c). Kirkwood v. Department of Employment 
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Security, 709 P.2d 1158 (Utah 1985); Jones v. Department of 
Employment Security, 641 P.2d 156 (Utah 1982). The entire 
record before the Board of Review supports the Board's 
decision. 
At his hearing before the administrative law judge, Brewer 
failed to present any evidence that his filing for review was 
delayed for -good cause". Plaintiff did not testify as to any 
reason for not responding to the department's collection 
letters during the fourteen months after its final 
determinations. The only defense propounded by his 
administrative hearing representative was that Brewer was 
-afraid for his legal rights.H Brewer believed that any 
response by him would, in effect, Haid and abet a 
constitutional perversion which might falsely accuse or subject 
other innocents to the prolonged duress and emotional damage 
which he [Brewer] himself has suffered . . . ." In this case, 
such an assertion does not excuse his failure to timely appeal 
the department's decision. 
The decision of the Board of Review is summarily affirmed. 
ALL CONCUR: 
Gregory,#K. Orme, Judge 
Pamela T. Greenwood, Judge 
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F I L E D 
V Cter* o; the Court 
IN THE UTAH COURT OF APPEALS U^^ilfoi^^Ls 
OOOOO 
Shelby L. Brewer/ 
Plaintiff/ 
v. 
Department of Employment 
Security, 
Defendant. 
ORDER DENYING REHEARING 
Case No. 880097-CA 
Before Judges Orme# Jackson and Greenwood (On Law and Motion). 
Plaintiff's petition for rehearing is denied, 
DATED this / 7"^dav of July# 1988. 
FOR THE COURT: 
Gregory K.^Cfrme, Judge 
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CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy of the 
foregoing ORDER DENYING REHEARING by depositing the same in the 
United States mail postage prepaid to the following: 
Shelby L. Brewer 
5051 South 1130 West 
Taylorsville, UT 84123 
K. Allen Zabel 
Attorney at Law 
Dept. of Employment Security 
P. 0. Box 11600 
Salt Lake City, Utah 84147 
MAILED the 14th day of July, 1988. 
By " *"// >cc". /ISLL/ 
Case Manager 
